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JURISDICTION
Appellant challenges the district court's final order regarding property division, alimony and
personal property.

ISSUES AND STANDARD OF REVIEW
Issue 1: Whether the district court erred in its calculation of the value, equity, and distribution of
the marital home?
We will not disturb the trial court's valuation of marital property "absent a showing of a clear
abuse of discretion." Lowry v. Lowry 2007 UT App 56 ,rs, citing, Munns v. Munns, 790 P.2d 116,
119 (Utah Ct. App. 1990).
The distribution of the equity of the home is discretionary and should be evaluated for an abuse of
discretion. Stonehocker v.Stonehocker, 2008 UT App 11, ,r 8, 176 P.3d 476
Issue 2: Whether the district court abused its discretion by failing to order an appraisal of the
marital home?
"Generally, [this court will] review a district court's domestic-relations decisions for abuse of
discretion". See Tobler v. Tobler, 2014 UT App 239, ,r 12, 337 P.3d 296
Issue 3: Whether the district court abused its discretion by failing to impute a higher income to
Wife where she has a history of working in excess of 40 hours per week?

3

"Generally, [this court will] review a district court's domestic-relations decisions for abuse of
discretion". See Tobler v. Tobler, 2014 UT App 239,112,337 P.3d 296
vj

Issue 4: Whether the lower court abused its discretion in dividing the personal property?
"Generally, [this court will] review a district court's domestic-relations decisions for abuse of
discretion". See Tobler v. Tobler, 2014 UT App 239, 1 12, 337 P.3d 296

Issue 5: Whether the lower court abused its discretion in determining alimony?
"Generally, [this court will] review a district court's domestic-relations decisions for abuse of
discretion". See Tobler v. Tobler, 2014 UT App 239, 1 12, 337 P.3d 296
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DETERMINATIVE CONSTITUTIONAL AND STATUTORY PROVISIONS
I. Utah Code Ann. § 30-3-5

STATEMENT OF THE FACTS/PROCEDURAL HISTORY
Appellee accepts the relevant facts as stated save for the following:

I.

Number 7 of Appellant's relevant facts states that Husband presented evidence of materially

similar homes to the marital home showing that the market rate was significantly more than the tax
value of the home.
a.

This statement is incorrect. Husband provided proof in trial exhibit #28, that homes may

have been listed for more than the tax value. However, he also provided the tax value of the home,
the exact evidence the court used to determine the home's value. While Husband claims the
properties are worth more than their tax-assessed value, he fails to show what their tax-assessed
values were. 1
b.

Further, on Cross examination, Husband testified he was not an appraiser and that the homes

were materially different including differences in square footage and that he could not testify to the
insides of the homes.2
2.

Number 8, Husband mischaracterizes the testimony at trial. The statement at trial was "she

worked two jobs most the time as well. " 3
3.

Number 16, Court made its calculations based on the trial testimony. Husband was asked,

1 See

Transcript Day 1 at pg 112.
See Transcript Day 1 at pg 183.
3 See Transcript Day 1 at pg 41.
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question: "was the original cost approximately $167,000?" Answer, "that was the loan." Question,
"Okay, and how much is owed approximately right now?" Answer, "About 70.',4
a.

The testimony does not support Husband's statement of facts, in fact his testimony does not

b.

Husband failed to provide any additional evidence mortgage owing on the home.

4.

Husband fails to state that he failed to produce the actual mortgage statement as part of

evidence.

a.

Said mortgage was in Husband's name only and he was in control of the document in

regards to the mortgage which was an issue when Respondent was ordered to pay it because he
refused to provide the documents regarding the mortgage.

5.

Number 19 fails to take into account Wife's testimony, which is evidence of a item's value.

SUMMARY OF THE ARGUMENT
1.

The Trial court correctly calculated the mortgage of the home based on the evidence and

correctly found the value of the home based on the evidence presented trial.

a.

Husband cannot withhold evidence at trial and then request hoping for a favorable ruling

and when the ruling is not favorable then produce evidence in an attempt to change the Court's
ruling.

2.

Court correctly found Wife's income consistent with the evidence presented at trial.

a.

Husband failed to present any evidence that Wife's income should be imputed.

b.

Husband failed to preserve this issue.

3.

Court correctly based the values of the parties' personal property on the evidence, including

the parties' testimony at trial.
-.I!!}

4

See Transcript Day 1 at pg 124.
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a.

Husband's argument is self-defeating, if Wife's testimony is baseless, then his is equally

baseless.
b.

Husband failed to preserve this argument.

4.

Court correctly calculated Father's expenses based on his testimony.

ARGUMENT

I.
THE TRIAL COURT CORRECTLY CALCULATED THE MORTGAGE OF THE
HOME BASED ON THE EVIDENCE
"A challenge to the sufficiency of the evidence concerns the trial court's findings of fact.
Those findings will not be disturbed unless they are clearly erroneous. A trial court's factual
determinations are clearly erroneous only if they are in conflict with the clear weight of the
evidence, or if [the appellate] court has a definite and firm conviction that a mistake has been
made." Kimball v. Kimball, 2009 UT App 233, ,i 14, 217 P.3d 733 (citation and internal quotation
marks omitted).
Stated another way, "[w ]hen reviewing a district court's findings of fact on appeal, we do
not undertake an independent assessment of the evidence presented during the course of trial and
reach our own separate findings with respect to that evidence. Rather, we endeavor only to evaluate
whether the court's findings are so lacking in support that they are against the clear weight of the
evidence". 438 Main St. v. Easy Heat, Inc., 2004 UT 72, ,i 75, 99 P.3d 801.
The trial court's findings are not against the clear weight of the evidence, in fact, Husband
argues more that evidence was lacking, but that there evidence presented at trial controverts the
courts findings.
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A.
Husband's Testimony as to the Owing Mortgage is Equivocal at Best and Is More
Likely Invited Error.
Even if the Trial Court's findings are not supported by the record, by Husband's own
argument the record is equivocal at best, as such the trial court is forced to use the best evidence
~

presented. In this case the parties agreed there was amount owing on the home, in the absence of
other evidence the Court could use the original loan amount as testified to by Husband.
Court made its calculations based on the trial testimony. Husband was asked, question:
"was the original cost approximately $167,000?" Answer, ''that was the loan." Question, "Okay,
and how much is owed approximately right now?" Answer, "About 70."5

Husband's testimony is

not certain and at best "about" an "approximate." This is particularly important when the home is
in his name.6
Husband has at all times relevant to this appeal been in control of the mortgage, the
mortgage account, and mortgage records. Father now attempts to fault the court for his own failure
to present evidence of the owing amount at trial when he was in control of the evidence. It is as if
Husband wished to keep the secret so long as it served him and now that divulging the secret serves
him better, he now wishes to divulge the secret to change his position. Such an act is against public
policy and would reward a party's intentional withholding of evidence by allowing them to present
it later in an attempt to better his position if the evidence that was withheld puts him in a better
position than that found by a court at trial. There is no allegation that this evidence was not
available at trial, in fact the opposite appears to be true.
Assuming arguendo the court made an incorrect determination, A party in control of

5 Id.

:,.i)

6

at124
Id. at 96
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information that could assist the court in making a correct determination cannot complain when the
court made an incorrect determination because it lacked sufficient evidence. "A negative inference
about missing documentation is to be drawn against the party who should have had possession of
the records, i.e., that the unproduced records, if produced, would benefit the other party." Keiter v.
Keiter, 2010 UT App. 169 ,r13.
This is akin to invited error. Invited error is when a party misleads the court and based on
the idea that "that a party cannot take advantage of an error committed at trial when that party led
the trial court into committing the error." State v. Winfield, 2006 UT 4, ,I 15, 128 P.3d 1171.
" [W]here invited error butts up against manifest injustice, the invited error rule prevails." State v.
Perdue, 813 P.2d 1201, 1206 (Utah Ct. App. 1991). In this case, Husband invited the error by not
providing the evidence in his control. He should not now be rewarded for inviting such an error.
B.
trial.

The Trial court correctly found the value of the home based on the evidence presented

Generally, "[t]rial courts have considerable discretion in determining ... property
distribution in divorce cases, and will be upheld on appeal unless a clear and prejudicial abuse of
discretion is demonstrated." Stonehocker v. Stonehocker, 2008 UT App 11, 18, 176 P.3d 476
Husband complains that the testimony at trial as to the actual value of the home was at the
very least diverse as between the parties assessed values of the home. As the testimony of the
parties was divergent, the Court acted appropriately in using evidence that is inherently neutral.
Husband further cannot complain that the Court used his evidence, namely exhibit #28, to find the
value of the home.
Husband complains that the tax assessment was outdated and failed to include various

9

improvements on the home. If the exhibit was inaccurate then why was it presented by Husband.
~

This is the very essence of the invited error doctrine described above. Supra. Father's argument that
other similar homes sold for much more than the tax value of his home is unsupported. In fact
Father testified that he had not been in any of the homes of records he produced and that he was not
an appraiser nor a real estate agent and failed request or provide the opinion of such a qualified
professional in support of his value of the home. Instead, Husband faults the court for failing to

~

order an appraisal. Husband is asking the Court to act as litigant in seeking discovery. It is not the
Court's role to engage in discovery, but to rule on the evidence that is presented to him.
Husband faults the court for failing to average the parties' two diverse opinions as to the
value of the home as it did with their personal property. However, Husband fails to recognize that
the County tax assessor is neutral as to this case and is charged with correctly assessing a home's
value for tax purposes. Husband attacks the assessor now, but failed to do so at trial. He presents
not evidence as to the assessor methodology and why it is faulty or why the assessor would have
any motivation to undervalue homes.

II.

The Court Adequately Valued the Personal Property.
Husband conflates the analysis of valuation and distribution. When reviewing the court's

findings of fact, like a value of an asset, the appellate court must evaluate that finding under the
clearly erroneous standard. Kimball 2009 UT App 233 a~14. When evaluating the trial court's
distribution of said property, the court is reviewed under an abuse of discretion standard. Keiter v.
.;J)

Keiter, 2010 UT App 169, 116, It should be noted that aside from the Chevelle that Husband does
not contest the distribution of the personal property, but instead the values of each item as such the
valuation of the property should be reviewed for clearly erroneous findings.
10

nd

Court made appropriate findings of fact in the 2 Amended Decree of Divorce as to the
property values. In each case of allege miscalculated value the court cites to evidence provided at
trial to support the Court's conclusion.
Further, this issue was not raised in Husband's Rule 59 Motion. These disputes of the
values of the property could have been raised in that Motion and were not and as such have not
been preserved and should not be addressed by court. It should be noted also that Mother did
provide the values relied upon by the court in her summary of the property or Exhibit 36 at trial.
a. Dining Room Table and Chairs. The court used Wife's value as produced through
Exhibit #36 as opposed to her testimony at trial. Although the amounts are diverse,
they do not very greatly and should not be considered an abuse of discretion.
b. Kitchen Aid and Crock Pots. In the parties decree the court stated his basis for
using the lower value, it was because the parties had "owned the items for several

r:.·1

~

years." And, based on that conclusion, the Court found that they should be valued at
a lower amount.
c. Hutch. Again the Court cited that the hutch had been owned for several years.
Further, wife's amount in her demonstrative exhibit demonstrates the $200.00
amount.
d. lpod Touch. Again the Court cited that the ipod touch had been owned for several
years. Further, wife's amount in her demonstrative exhibit demonstrates the $0.00
amount.
e. Wife's Jewelry. As to Wife's Jewelry the Court makes two findings (1) that wife is
more knowledgeable about the items than husband, and (2) the lower amount did not
11

include Wife's rings which were dealt with in a separate part of the Decree. One of
which was worth $6000.00. In this instance, Husband's argument is disingenuous
and attempts to mislead the court in failing to note that the ring is not included in the
court's calculation of Wife's jewelry.
f.

Cement Pots and Fountain. Again the Court cited that the cement pots and
fountain had been owned for several years. Further, wife's amount in her
demonstrative exhibit demonstrates the $0.00 amount.

In short these amounts should not be disturbed as the court's findings are not clearly
erroneous.
g. Chevelle. Husband appears to agree that the Chevelle is a marital asset because of
commingling. Husband appears to argue that ordering the sale of the Chevelle and
dividing the amount equally is an abuse of discretion. This issue was not preserved
by Husband in his Rule 59 motion. Even if he had preserved it and this court
concluded that the trial court erred, Husband is limited to his evidence provided at
trial as to the premarital portion of the vehicle. "Husband does not get a second bite
at the evidentiary apple, but rather bears the onus of the inadequacy of his showing at
trial and the credibility determinations already made and inferences already drawn
by the trial court." Keiter, 2008 UT App at ,I28. If reviewed, there is no evidence of
what husband paid for the vehicle when he purchased it and there is no record of
what the car was worth at the time of the marriage. It would be virtually impossible
from the record or even by doing an appraisal to determine the value of the
premarital portion of the vehicle. That value has been lost and cannot be traced out.
12

III.

The Court Made Appropriate Findings as To Husband Ability to Pay
This court reviews "a trial court's award of alimony for an abuse of discretion." Bakanowski

v. Bakanowski, 2003 UT App 357, ,I 7, 80 P.3d 153. Thus, this court "will not disturb a trial court's
ruling on alimony as long as the court exercises its discretion within the bounds and under the
standards we have set and has supported its decision with adequate findings and conclusions." Bell

v. Bell, 810 P.2d 489,491 (Utah Ct. App. 1991) (internal quotation marks omitted).

In fashioning an alimony award, trial courts must consider the statutory factors set forth in Utah
Code section 30-3-5. See Utah Code Ann. § 30-3-5(8)(a). "If a trial court considers these factors in
setting an award of alimony, we will not disturb its award absent a showing that such a serious
inequity has resulted as to manifest a clear abuse of discretion." Bakanowski, 2003 UT App 357, 1
10 (internal quotation marks omitted). Those factors are
(i) the financial condition and needs of the recipient spouse;
(ii) the recipient's earning capacity or ability to produce income;
(iii) the ability of the payor spouse to provide support;
(iv) the length of the marriage;
(v) whether the recipient spouse has custody of minor children requiring support;
(vi) whether the recipient spouse worked in a business owned or operated by the payor
spouse;and
(vii) whether the recipient spouse directly contributed to any increase in the payor spouse's
skill by paying for education received by the payor spouse or enabling the payor spouse to attend
school during the marriage.

Husband appears to argue that the Court must consider every line of his financial declaration
in considering alimony and that it must accept the same financial declaration and infallibly true
when husband provided nothing beyond his own testimony to support his position at trial as to the
cost of insurance. Further, he made no claim that he would keep the dog or take the dog to the
groomers. Husband may have the ability to care for the dog himself without professional
assistance, in fact that must be the case, because otherwise he would have included the expense in
13

his financial declaration. However, the statute requires only that the Court evaluate his ability to
~

provide support. The Court did so, simply because Husband does not agree with the Court's
conclusion does not mean that the court abused its discretion. Husband seems to allege that the
Court made inadequate findings however the court went into great detail regarding not only his
income but his needs in determining Husband's ability to provide support. The trial court did not
"simply state his income," as alleged by Husband.

~

As such this court should not disturb the trial court's conclusion as to Husband's ability to
provide support.

IV.
'\@

The Trial Court appropriately assessed Wife's income.
The Trial court did not impute income. "Income may not be imputed to a parent ... in

contested cases [unless] a hearing is held and a finding made that the parent is voluntarily
unemployed or underemployed." See§ 78-45-7.5(7)(a). The only evidence at trial as to Wife's
employment was that she was employed and that there were times when she worked more than one
job. There were not claims of voluntary underemployment.
In Hall v. Hall, 858 P.2d 1018 (Utah Ct. App. 1993), this court described the appropriate
analysis for assessing whether a person's continuing underemployment following termination is
voluntary. See id. at 1023-27. Although a party currently earning less than she was previously, that
isolated finding does not answer the critical question of whether the drop in earnings was
voluntary. Rather, appellant's current earnings, as compared to his historical income, is merely one
element in the matrix of factual issues affecting the ultimate finding of whether appellant is
underemployed. Many critical questions are left unanswered: What are appellant's abilities? Is
appellant's current salary below the prevailing market for a person with his abilities? Are there any
14

job openings for a person with appellant's abilities? At a minimum, the trial court must determine
appellant's employment capacity and earnings potential ... before it [can] logically conclude that
he is, in fact, underemployed. Id. at 1026.
These factors closely align with those identified in the imputation provision for determining
how much income is appropriately imputed. See generally Utah Code Ann. 78B-12-203(7)(b)
(2008)) ("If income is imputed to a parent, the income shall be based upon employment potential
and probable earnings as derived from work history, occupation qualifications, and prevailing
earnings for persons of similar backgrounds in the community, or the median earning for persons in
the same occupation in the same geographical area as found in the statistics maintained by the
Bureau of Labor Statistics.").
In short, there is a wealth of statutory basis and case law for the imputation of income and
Husband addresses none of it. In fact, there was no evidence solicited at trial as to what Wife's
income was when she was employed at more than one location. It very well may have been lower
than her current income. There is no proof as to where wife worked or what she could earn is she
worked additional time. In short, this issue is inadequately briefed and was not adequately preserved.
Husband does mention one issue that needs to be addressed and that is the appropriate
amount of current alimony prior to the increase after the child support payments have ended. Wife
agrees that the correct amount is $706.00 per month.

It is well within the Court's discretion to increase alimony with the loss of child support. In
Richardson, the Utah Supreme court affirmed the trial court's decision to prospectively
increase alimony upon the termination of child support. See Richardson v. Richardson,
2008 UT 57, ,I 11.

15

CONCLUSION
Based upon the foregoing, the Wife respectfully requests that the judgment of the district court be
affirmed.

STATEMENT CONCERNING ORAL ARGUMENT AND PUBLISHED OPINION
This appeal presents no new issues oflaw which cannot be resolved based upon extant case law.
Accordingly, the State requests neither the issuance of a published opinion nor the opportunity to
present oral argument.

Dated May 22, 2015.

A.-c~,,@
D. GRANT DICKINSON
Attorney for Wife
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